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Some of the critical questions and issues we will be 

answering today

▪ What is gerrymandering and how does it impact our democracy

▪ How can we best draw equitable district lines that adequately 

represents the voters

▪ How competitive are our elections

▪ Is there a role for business in the debate
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How to participate in this webcast

1. Ask questions via the chat box at the bottom left of your screen.

2. Download the presentation via the ‘File Download’ pod in the bottom 

center of your screen

3. View the video or PPT full screen by clicking the 4 arrows at the top right of 

the screen

4. Complete the brief evaluation at the end of this webcast so we can 

incorporate your feedback into future programs

5. Share this program On Demand with your colleagues, available 

approximately 48 hours after the webcast on our website
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Earn Credits

CPE (NASBA)

✓ Type your full name and email address in the space provided

✓ Click ‘ok’ for 3 popups that occur during the program

✓ Stay online for the entire webcast

✓ Credit available for participation in live webcast only

The Conference Board is registered with the National Association of State Boards of Accountancy (NASBA) as a sponsor of

continuing professional education on the National Registry of CPE Sponsors. State boards of accountancy have final authority on  

the acceptance of individual courses for CPE credit. Complaints regarding registered sponsors may be submitted to the National 

Registry of CPE Sponsors through its website: www.learningmarket.org.
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GILL V. WHITFORD
Ending Extreme Partisan Gerrymandering

Committee for Economic Development

February 1, 2018
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The Federalist No. 3 at 234 

(James Madison)

• “The genius of republican liberty seems to demand ... not only that 

all power should be derived from the people, but that those 

entrusted with it should be kept in dependence on the people.”
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And yet . . .

• “Whether one considers aggregated 

or disaggregated data, it is thus clear 

that the scale and skew of today’s 

gerrymandering are unprecedented in 

modern history.”
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PARTISAN

GERRYMANDERING
Overview
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What is Partisan 

Gerrymandering?
• The deliberate drawing of district lines to gain a systematic 

advantage for one political party over another.  Accomplished 

through disparate “packing” and “cracking”
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Packing and Cracking

14

CAMPAIGNLEGALCENTER.ORG 

Creating a Gerrymander

At its most simple, the way to advantage one party when drawing a redistricting 

plan is by packing and/or cracking the opposing party’s voters:

How much packing and cracking there is in a district plan can easily be measured 

by adding up the surplus and lost votes for each party and comparing them: 

• Surplus votes are the votes cast for the winning party in a district in 

excess of 50% plus one vote.

• Lost votes are the votes cast for the losing party in a district.

 
MEASURING PACKING AND CRACKING: THE EFFICIENCY GAP
Assume that in the following state, there are 50 precincts, each with 10 voters, for 

a total of 500 voters, and assume there are 300 voters who support the blue party 

and 200 voters who support the teal party. For simplicity, they are distributed 

like this:

50 PRECINCTS

40%Teal 

60% Blue

CRACKING 

Distributing the opposing party’s voters 

across a large number of districts in 

which they are modestly outnumbered; 

the opposing party loses these districts 

by relatively small (but reliable) margins.

PACKING 

Creating districts that include a super-

majority of the opposing party’s voters 

and few of the gerrymandering party’s 

voters; the opposing party wins these 

districts by overwhelming margins.

15

CAMPAIGNLEGALCENTER.ORG 

THE PACKED DISTRICTS THE CRACKED DISTRICTS

In each of these two districts, blue voters are packed, because 

out of 10 precincts, 9 are blue and 1 is teal. This means that 

the blue voters will elect their candidate with 90% of the vote, 

but they only needed 51 votes to win. 

In each district:

• Surplus votes: The blue party has 39 surplus votes 

• Lost votes: The teal party has only 10 lost votes 

In each of these three districts, blue voters are cracked, 

because out of 10 precincts, 6 are teal and only 4 are blue.  

This means that teal voters win each of their districts with 

60% of the vote, while all of the 40% of blue voters votes are 

lost.

In each district:

• Surplus votes: The teal party has 9 surplus votes

• Lost votes: The blue party 40 lost votes

A POSSIBLE DISTRICT PLAN

Here is a district plan that could be drawn to make sure that more teal legislators 

are elected than blue ones:

5 Districts

3 Teal

2 Blue

TEAL WINS

1 2 3

1 2 3

4 5

4 5
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A Jurisprudential Quandary?
VIETH V. JUBILERER (2004)

• 4 Justices: Not Justiciable

• 4 Justices: Justiciable, different standards

• Justice Kennedy:

• “I would not foreclose all possibility of judicial relief if some 

limited and precise rationale were found to correct an 

established violation of the Constitution in some redistricting 

cases.”

• Focused on extreme cases, not trying to eliminate politics 

from the process altogether.
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A Test for Partisan 

Gerrymandering?

1. Partisan intent

2. Partisan effect

3. Partisan effect is not justified by 

adherence to state or traditional 

redistricting criteria 

 

 

831 

Partisan Gerrymandering and the Efficiency 
Gap 

Nicholas O. Stephanopoulos† & Eric M. McGhee†† 

The usual legal story about partisan gerrymandering is relentlessly pessimis-

tic. The courts did not even recognize the cause of action until the 1980s; they have 

never struck down a district plan on this basis; and four sitting justices want to 

vacate the field altogether. The Supreme Court’s most recent gerrymandering deci-

sion, however, is the most encouraging development in this area in a generation. 

Several justices expressed interest in the concept of partisan symmetry—the idea 

that a plan should treat the major parties symmetrically in terms of the conversion 

of votes to seats—and suggested that it could be shaped into a legal test. 

In this Article, we take the justices at their word. First, we introduce a new 

measure of partisan symmetry: the efficiency gap. It represents the difference be-

tween the parties’ respective wasted votes in an election, divided by the total num-

ber of votes cast. It captures, in a single tidy number, all of the packing and crack-

ing decisions that go into a district plan. It also is superior to the metric of 

gerrymandering, partisan bias, that litigants and scholars have used until now. 

Partisan bias can be calculated only by shifting votes to simulate a hypothetical 

tied election. The efficiency gap eliminates the need for such counterfactual analysis. 

Second, we compute the efficiency gap for congressional and state house 

plans between 1972 and 2012. Over this period as a whole, the typical plan was 

fairly balanced and neither party enjoyed a systematic advantage. But in recent 

years—and peaking in the 2012 election—plans have exhibited steadily larger and 

more pro-Republican gaps. In fact, the plans in effect today are the most extreme 

gerrymanders in modern history. And what is more, several are likely to remain 

extreme for the remainder of the decade, as indicated by our sensitivity testing. 

Finally, we explain how the efficiency gap could be converted into doctrine. 

We propose setting thresholds above which plans would be presumptively unconsti-

tutional: two seats for congressional plans and 8 percent for state house plans, but 

only if the plans probably will stay unbalanced for the remainder of the cycle. 

Plans with gaps above these thresholds would be unlawful unless states could 

show that the gaps either resulted from the consistent application of legitimate pol-

icies or were inevitable due to the states’ political geography. This approach would 

 

 † Assistant Professor of Law, The University of Chicago Law School. 

 †† Research Fellow, Public Policy Institute of California. 

 This Article builds on our earlier legal and political science work on redistricting. It 

is part of a larger project aimed at grasping the consequences—and improving the law—

of this important and intricate activity. For helpful comments, we are grateful to Bruce 

Cain, Jowei Chen, Chris Elmendorf, Andrew Gelman, Michael Gilbert, Ruth Greenwood, 

Bernie Grofman, Rick Hasen, Benjamin Highton, Simon Jackman, Vlad Kogan, Justin 

Levitt, and Rick Pildes. We are pleased as well to acknowledge the support of the Robert 

Helman Law and Public Policy Fund at The University of Chicago Law School. 
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PROVING 

OUR CASE
Partisan Intent
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Proving our Case: Partisan Intent
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Proving our Case: Partisan Intent
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“it is clear that the drafters were concerned with, 

and convinced of, the durability of their plan.”

Whitford v. Gill, Nov 21, 2016 

Proving our Case: Partisan Intent
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PROVING

OUR CASE
Partisan Effect
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Partisan Effect: Measuring 

Packing and Cracking
• The Efficiency Gap is a formula for comparing the packing and 

cracking of each party’s voters by calculating the total wasted 

votes for each party’ candidates.
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Proving our Case: Partisan 

Effect

Wisc. 

Act 43
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Proving our Case: Partisan 

Effect

Year Estimated

Democratic 

vote share

Democratic 

Seat share

2012 51.4% 39%

2014 48% 36%
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Proving our Case: Partisan Effect

“Act 43 also achieved the intended effect: it 

secured for Republicans a lasting Assembly 

majority.”

Whitford v. Gill. Nov 21. 2016
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PROVING

OUR CASE
No justification
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Proving our Case: No 

Justification
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Proving our Case: No 

Justification
“Act 43’s partisan effect cannot be justified by the 

legitimate state concerns and neutral factors that 

traditionally bear on the reapportionment process.”

Whitford v. Gill. Nov 21. 2016
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THE SUPREME 

COURT
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Briefing and Argument in the 

Supreme Court
• Used strong factual record and findings.

• Strong amicus showing aimed at buttressing social science tests 

and showing bipartisan support.

• Making clear to the Court that this is a critical juncture and 

temporizing is no longer an option.
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Want to Find out More?
• www.campaignlegalcenter.org

• psmith@campaignlegalcenter.org

http://www.campaignlegalcenter.org/
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Enjoy the Policy Watch webcast series? Want more?

Join us for our next Policy Watch webcast on May 3rd at 11am EST

Visit our website or click here to register

Or….
Sign up for our entire 2018 Policy Watch series and gain access to even 

more relevant insights into the intersection of business and emerging US policy, 

hosted by:

Michael Petro

Executive Vice President

Committee for Economic 

Development

Do you have suggestions for future topics? We’d love your 

feedback! Email us at webcaststaff@tcb.org and let us know 

which “hot” topics are most important to you.

https://www.conference-board.org/webcasts/webcastdetail.cfm?webcastid=3866
https://www.conference-board.org/webcasts/webcastlistingtype.cfm?webcasttypeid=8
mailto:webcaststaff@tcb.org
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Related Resources from TCB

Publication

Beyond the Tipping Point? How the US withdrawal from 
the Paris Agreement may or may not affect short- and 

medium-term investment in energy & emissions

Conference       
2018 Merger Integration Conference

May 17-18, 2018

C-Suite Challenge™ 2018: Reinventing the 

Organization for the Digital Age

Webcast

Window On the US Tax Plan

February 28, 2018

https://www.conference-board.org/webcasts/ondemand/webcastdetail.cfm?webcastid=3683
https://www.conference-board.org/publications/publicationdetail.cfm?publicationid=7674&centerId=6
https://www.conference-board.org/conferences/conferencedetail.cfm?conferenceid=2950&centerId=6
https://www.conference-board.org/publications/publicationdetail.cfm?publicationid=7691&centerId=6
https://www.conference-board.org/webcasts/webcastdetail.cfm?webcastid=3854&centerId=6


31 © 2018 The Conference Board, Inc.  |  www.conferenceboard.org

Feedback?  Suggestions? How Can We Help You?

Thanks for being with us; be sure to tell your colleagues about our next Policy 

Watch webcast

Do you have suggestions for future topics? Please feel free to contact Michael 

Petro at: MPetro@ced.org

And remember to Sign up for 2018 Email Reminders

mailto:mpetro@ced.org
https://www.conference-board.org/webcasts/webcastlistingtype.cfm?webcasttypeid=8

